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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF VERMONT 
 
 
        
ALICE H. ALLEN, et al.,    ) 

       ) 

 Plaintiffs,     ) 

       ) 

  v.       )    Civil Action No. 5:09-CV-00230-cr 

         ) 

DAIRY FARMERS OF AMERICA, INC., and    ) 

DAIRY MARKETING SERVICES, LLC,  ) 

       ) 

 Defendants.     ) 

 

 

CLASS REPRESENTATIVES OPPOSITION TO PROPOSED SETTLEMENT 

This is to provide the Court with our requested objections regarding the proposed 

Northeast Dairy settlement. On the evening of Friday, June 20th, class counsel informed us that 

the Court had already been notified that a settlement had been reached, and that it was now only 

necessary to iron out a few details concerning equitable relief. Astonished, we initiated 

conference calls with class counsel on Monday, June 23rd; Tuesday, June 24th; Friday, June 

27th; Monday, June 30th; and Tuesday, July 1st. Upon studying this settlement – which we did 

not request and were not consulted prior to – in detail, we were and are unanimously opposed.  

The availability of $16.66 million plus expenses in attorney fees has coincided with class 

counsel being willing to overlook numerous fundamental elements of this suit. One example 

appears in the proposed settlement disbursement. We agreed with the Court and Dr. Rausser that 

damages be allocated based on milk produced or pooled in Order 1, not just milk produced in 

Order 1. This approach would enable more affected dairy producers to receive relief, yet as 
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shown in the draft Notice under the heading “How much money can I get from the settlement,” 

class counsel has failed to adjust for the benefit of these class members.   

Additionally, as during the Dean Settlement process, counsel did not appear the least bit 

interested in input from the class representatives. During the Dean Settlement, we were informed 

that it was illegal for class representatives to converse without an attorney present. The excuse of 

“money on the table” was used to justify the fact that counsel made little time to hear concerns. 

This time, we were only informed of the settlement after much of the agreement was finalized. 

Nor is this approach limited to class representatives. Speaking at the Hearing on Summary 

Judgment, class counsel was dramatically adamant that placement of the burden of objection 

upon the farmer is unfair and unjust, yet provisions 7 and 10 on page 4 of their Memorandum in 

Support of Motion for Preliminary Approval (Dkt. 568-1) take a decidedly different stance. 

Counsel sets forth the benefits of this settlement to the class both in monetary terms and 

in terms of what they call “equitable relief.” In monetary terms, $50 million amounts to roughly 

1/600th of a dollar per cwt of milk pooled in the Northeast Order during the class period, which 

hardly gives defendants the slightest cause to reconsider their actions. This further aids 

defendants by precluding dairy producers from recovering the treble damages requisite to an 

antitrust action of this magnitude. Counsel’s willingness to sacrifice treble damages for the class 

extends to adding both the Dean and DFA/DMS settlement amounts and dividing by only the 

reduced DFA/DMS damages, resulting in a faulty conclusion in favor of settlement (p.15, 

Memorandum in Support of Motion for Preliminary Approval, Dkt. 568-1). 

Counsel states that this settlement is nonetheless beneficial because it provides 

“immediate, significant financial benefits” (p. 13, Memorandum in Support of Motion for 
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Preliminary Approval, Dkt. 568-1) to farmers, despite the fact that half of the $50 million is not 

payable until April of 2015. As to the alleged significance of this financial benefit to the 

individual farmer, the average Order 1 dairy producer earned $46,845 from milk sales this May.1 

In comparison, a settlement of $33.34 million/12,049 farms2 provides producers with $2767.03, 

a one-time payment in exchange for 20 years of illegal market oppression.  In the Southeast case, 

roughly $150 million of relief was provided to approximately 6,000 farms. Even if this 

settlement were to be distributed within the week, such a disparity can hardly be called “fair, 

reasonable, and adequate.” 

As to equitable relief: 

“The most fundamental one is this: that the clients are not in it for the money. I mean, the 

damages are real, and they think people should be compensated, but the reason they stepped up 

and participated in this lawsuit was out of real concern for what’s happening with competition in 

this industry and practices they regard as illegal and we regard as illegal. And, you know, what 

they hope to see in the – at the end of the day in the litigation, and as we go forward against 

DFA, they really want changes in the industry that will improve the situation for everybody and 

help farmers get a fair deal and help farmers stay in business and help farmers get the benefit of 

fair competition. And that is extremely important to them. And that’s what we’ll be pursuing in 

terms of injunctive relief against DFA. And we’re committed to doing that.” – Mr. Kit Pierson, 

Esq., Final Fairness Hearing on Dean Settlement, July 18, 2011, p.52.  

                                                           
1 59.87cwt/day x $25.24 Statistical Uniform Price/cwt x 31 days; data from the May 2014 USDA Market 

Administrator’s Bulletin 
2 Number of producers pooled under the Order; data from the May 2014 USDA Market Administrator’s Bulletin 
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However, the settlement terms apparently put forth by our counsel are so favorable to 

defendants that defendants could have done little better by crafting the terms themselves. They 

are generally referenced on page 1 and further described on pages 7 and 8 of the Memorandum 

in Support of Motion for Preliminary Approval (Dkt. 568-1) as (1) ending defendants’ farmer 

anti-solicitation agreements, (2) ending defendants’ full-supply agreements for the settlement 

term, (3) allowing cooperatives to depart from defendants without penalty, and (4) auditing and 

internal review commitments to permit defendants to disclose important stakeholder information. 

The first prohibits actions that are patently illegal to begin with, thus the fact that it is offered as 

a concession by defendants is ludicrous. Furthermore, it is meaningless as long as the 

cooperatives are controlled or considerably influenced by DMS and, because of its January 1, 

2016 expiration, is unlikely to result in any change to DMS’s market standing. The second is also 

effective only until January 1, 2016, and even then, it is completely undermined by the specific 

terms which allow for existing full-supply agreements. The third expires then as well and is 

therefore not likely to result in any lasting market change. Upon comparison of the Southeast and 

proposed Northeast settlements, this short-term emphasis stands out. Finally, other than the audit 

of financial statements, the internal auditing and review commitments are left under DFA’s 

administration. Without the attestation of a third party, DFA’s representations of what is 

“material (terms 8 and 9),” “generally applicable (term 10)” or “consistent with their contract 

obligations (term 4)” can hardly be of much value (Memorandum in Support of Motion for 

Preliminary Approval, Dkt. 568-1). 

Indeed, in the Court’s ruling on Summary Judgment, the references on page 42 under 

section 4 “Plaintiffs’ Berkey Photo Theory of Damages” show that obtaining financial relief 

without obtaining market relief will ultimately do little good: “If a monopolist merely retains its 
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illicit market control for four years after its last anti-competitive action, it may charge an 

exorbitant price until its power is eviscerated in an appropriate suit for equitable relief.” In direct 

disregard for these legal and equitable powers of the Court, counsel attempted to gain support for 

their settlement by telling us that the Court would not rule on even so much as the issue of non-

solicitation agreements, let alone DFA’s abuses of the Capper-Volstead Act and related antitrust 

law.  

As for the organizational changes which we had requested early in the case, the 

collaborative efforts of class counsel and defendants have so neutered each of them as to render 

that portion of the settlement pointless. One example follows.  

Jonathan Haar had shared with the Court in his first and third declarations how he felt 

that DFA’s delegate selection process is corrupt. And he came up with a simple solution which, 

if DFA were indeed an agricultural cooperative as they purport to be and not in fact an 

international milk processing corporation as they are, would not have presented a problem. He 

suggested that the delegate election process be handled via mail by a third party. This would 

eliminate the need for producers to waste our time attending DFA’s fall rally to see that our votes 

are at least submitted. It would also eliminate DFA’s ability to filter delegates. As Joseph Stalin 

said, “He who casts the vote decides nothing. He who counts the vote decides everything.” After 

“our” attorneys sit down with defendants, the finished product reads: 

“DFA’s Northeast Area Council (NEAC) will undertake a careful review, including an 

opportunity for members’ input, as to whether changes are warranted in the election procedure 

by which Area Council members and delegates are chosen, including specifically whether the 

membership should be able to cast ballots by mail [which we already are] in addition to casting 
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votes in person at meetings, and if the NEAC so recommends, such changes will be 

implemented.” (p.18 of 30, Settlement Agreement, Dkt.568-2). He who counts the vote is still 

firmly seated. 

Thus, the supposed organizational relief which has been put forth does not translate into 

much-needed market relief, and furthermore does not even apply equitably across the subclasses. 

While DFA subclass members are offered a near-impossible shot at bringing fundamental change 

to the organization and its market operations during an approximately-18-month settlement 

period, other affected subclass members are not provided with any corresponding market 

opportunity. Even were these organizational provisions adopted, despite DFA’s contrary 

interests, and assuming defendants did not take advantage of the numerous loopholes, most of 

these items could only benefit DFA members, thus tending to increase DFA’s membership and 

market power in direct opposition to the interests of the independent subclass members. This 

disparity is apparent in the following provisions, which are limited solely to DFA members. 

Under this settlement, DFA agrees to provide members with only the most basic 

information upon request regarding its milk sales agreements – unless the agreements themselves 

do not allow such disclosure ((c), p. 16 of 30, Settlement Agreement, Dkt. 568-2). Further down 

the page under (f), DFA’s Northeast Area Council agrees to review members’ milk checks for 

clarity and transparency. Then, under (g) (iii), DFA agrees to annually post all material related-

party transactions on its members-only website – except for milk sales to or from its affiliates. 

These affiliate sales are central because they provide DFA with many of its opportunities for 

market manipulation. Additionally, in both this section and in section (g) (iv) on p.18, materiality 

is tied to a dollar amount, providing further loopholes.  
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Here appears another key component of the suit which this settlement abandons to DFA’s 

whim: the issue of disclosure. Masquerading as a cooperative by over-stretching the provisions 

of the Capper-Volstead Act, DFA has been able to hide volumes of information which any 

ordinary milk processing corporation would be required to disclose, leaving the burden of 

discovery squarely on the farmer. Class counsel had originally been adamant about bringing this 

to justice: 

“And, what I’ve communicated and committed to them is that, you know – and I think 

the Court has some sense of this, is that we’re working pretty hard to try to get – I mean there’s 

some stuff, and we talked about it before, pricing information in the last year or two that stays 

under seal until the case goes to trial.” – Mr. Kit Pierson, Esq., Final Fairness Hearing on Dean 

Settlement, July 18, 2011, p.53. 

Yet now in exchange for a desired $16.66 million plus expenses in attorney fees, class 

counsel and defendants have agreed to render this commitment somewhat less important. 

Defendants’ agreement to allow the case’s record to be unsealed extends only to historical 

matters, and section 6 of the settlement agreement exempts DFA as well as any and all affiliates 

from any and all liability whatsoever regarding these matters.  As to future disclosure for the 

benefit of farmers and other stakeholders, without third-party attestation, DFA’s releases must be 

taken from whence they come. 

In sum, the willingness of class counsel to settle, on the eve of trial, for pennies on the 

dollar for the farmer and without meaningful market relief is hardly appropriate, and it is our 

hope that it will not be rewarded. Counsel informed us that this settlement would be submitted 

and filed regardless of our concerns, though the settlement would clearly state that the class 
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representatives are in unanimous opposition. However, the settlement as filed did not mention 

this detail. Counsel apparently did not inform defendants either; DFA remained confident 

enough about their agreement to publish it as a finished matter to its membership on Thursday, 

July 3rd, and on Farm Journal’s AgWeb site on Tuesday, July 8th.3 Altogether, this amounts to 

deceitful misrepresentation, and we are currently in the process of recruiting new counsel. Yet 

the problems with this settlement do not primarily affect counsel, honest or otherwise. The 

concessions made by this settlement to a demonstrably piratical organization stand to affect the 

livelihood of dairymen and women and the rural communities they support across the Northeast, 

and it is on their behalf and ours that we state our firm and unanimous objection to this 

settlement. It is our opinion that, for all parties involved in this case, justice is best served 

through trial. 

Alice H. and Laurance E. Allen 

1560 N. Bayley-Hazen Rd.  

 E. Ryegate, Vermont  05042-9008 

 (802) 584-4077 

 

Jonathan and Claudia Haar 

1495 Paddock Rd. 

West Edmeston, NY 13485 

(315) 855-4465 

 

Ralph and Garret Sitts 

13501 Route 357 

 Franklin, NY 13775 

(607) 829-2100 

 

Richard Swantak 

383 Swantak Rd. 

South Courtright, NY 13842 

(607) 538-1009 

                                                           
3 http://www.agweb.com/mobile/newsdetail.aspx?ArticleId=360187 


