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conduct. See Ex. A, Agreement at ^ 7.1. These conduct terms, combined with the significant

monetary payment, heavily weigh in favor of preliminarily approving the proposed settlement.36

C. The Proposed Settlement Has No Obvious Deficiencies

The proposed settlement should be preliminarily approved because it has no "obvious

deficiencies," such as "unduly preferential treatment of class representatives or of segments of

the class, or excessive compensation for attorneys...." Dean Preliminary Order at 4-5 (quoting In

re Prudential Sec., 163 F.R.D. 200, 209 (S.D.N.Y. 1995)).

The proposed settlement terms are not obviously deficient. To the contrary, all Subclass

Counsel determined that the settlement - the largest antitrust settlement (or judgment) ever in

this district - is in the interest of the Subclasses. As this Court observed, and counsels'

experience confirms, antitrust class actions are '"notoriously complex, protracted, and bitterly

fought.'" Dean Final Order at 12 (quoting Weseley v. Spear, Leeds & Kellogg, 711 F. Supp. 713,

719 (E.D.N.Y. 1989)). This case would be no less complex or risky to try. Even if the

Subclasses were to prevail at trial - and a verdict upheld after lengthy appeals - it is possible a

jury, this Court, or the Second Circuit would not award more than the $50 million obtained

through the proposed settlement, and it is virtually certain that Subclass members could not

obtain the conduct terms available in the proposed settlement. Given these risks, balanced

against the valuable benefits, the proposed settlement certainly is not obviously deficient.37

36 See In re Visa Check/Mastermoney Antitrust Litig., 297 F. Supp. 2d 503, 510-11, 520
(E.D.N.Y. 2003) (approving settlement, in part, based on injunctive relief regarding credit card
issuers' practices); White v. NFL, 836 F. Supp. 1458, 1479 (D. Minn. 1993) (approving antitrust
settlement with changes to NFL rules which benefitted players).

" See In re Tableware Antitrust Litig., 484 F. Supp. 2d 1078, 1080 (N.D. Cal. 2007) ("Based
on this risk and the anticipated expense and complexity of further litigation, the court cannot say
that the proposed settlement is obviously deficient...").
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In addition, the proposed settlement grants no preferential treatment to Subclass

Representatives or segments of the Subclasses.38 The proposed settlement's compensatory

damages would be distributed to all Subclass members according to each member's volume of

milk production and sales - the same pro rata distribution approved by the Court for the Dean

settlement. Likewise, the compensatory damages would be distributed to all members of the

Subclasses according to the same pro rata formula. This distribution of funds on the same basis

to all Subclass members is "fundamentally fair,"39 consistent with Prof. Rausser's opinion that

members of both Subclasses were equally harmed. See 3/19/12 Rausser Decl. at^[ 32.40

Finally, the proposed settlement does not grant excessive compensation for attorneys. In

fact, the proposed settlement does not set aside, or require any particular amount of

compensation for attorneys (the scenario in which this concern may arise). Instead, the

settlement explicitly acknowledges that the Court will determine attorney compensation. See Ex.

A, Agreement at ^ 8.5. This process for attorneys' fees is well-established and is not an obvious

deficiency. See Dean Final Order at 14-15 (collecting authorities).

In sum, the proposed settlement meets the low threshold for preliminary approval. The

proposed settlement meets the standard the Court has stated: It "is the result of serious,

informed, non-collusive ('arm's length') negotiations, [] there are no grounds to doubt its

fairness, and no other obvious deficiencies...." July 9 Order at 8 (quoting Cohen, 262 F.R.D. at

38 See NASDAQ Market, 176 F.R.D. at 102; see also Vazquez v. Lamont Fruit Farm, Inc.,
2011 U.S. Dist. LEXIS 144167, at *12 (W.D.N.Y. Dec. 12, 2011) (preliminarily approving
proposed settlement in part because "this Court finds no 'obvious deficiencies' with respect to
the agreement's treatment of the class members, named Plaintiffs, or class counsel").

In re Airline Ticket Com'n Antitrust Litig., 953 F. Supp. 280, 284-85 (D. Minn. 1997)
(approving pro rata distribution of settlement fund based on number of alleged fixed-price
product as "cost-effective, simple and fundamentally fair").

40 See, e.g., In re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 531 (E.D. Mich. 2003)
(approving allocation of settlement funds consistent with expert damages calculation).
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157). Accordingly, the proposed settlement should be preliminarily approved so that it can be

presented to all Subclass members and the fairness and reasonableness of the settlement

ultimately can be determined by this Court after a Rule 23 fairness hearing. See Dean

Preliminary Order at 4-5 (explaining preliminary approval should be granted so absent class

members can consider the settlement).

III. THE SUBCLASS REPRESENTATIVES' ISSUES DO NOT PRECLUDE
PRELIMINARY APPROVAL AND PRESENTATION OF THE
PROPOSED SETTLEMENT TO THE SUBCLASSES

The Subclass Representatives' Statement, submitted in camera, provides no reason to

deny preliminary approval when, as here, the Rule 23 requirements are met. Subclass Counsel

submit the following points on the Statement for the Court's consideration; however, as a

preliminary matter, the Statement is most noteworthy for what it does not say. At no point is

there any recognition of the risks the Subclasses face in going to trial or the risks, even if

successful, of delay and possible reversal on appeal. But these are factors critical in evaluating

any settlement - indeed, they are the reason why parties settle cases.

A. Positions of the Subclass Representatives

The Statement suggests unanimous opposition to the proposed settlement and

dissatisfaction with Class Counsel. But, although Subclass Representative Alice Allen

appreciates the other Representatives' concerns with the proposed settlement terms, after further

consideration, she does not agree with all of the conclusions in the Statement. Mrs. Allen does

not agree with the criticisms of Subclass Counsel. She believes they have acted in the best

interests of the Subclasses and she does not believe that justice can be achieved only by

proceeding to trial. Thus, the Statement does not represent the views of all Representatives.

B. Financial Terms

In the Statement, Subclass Representatives object to the $50 million payment from
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DFA/DMS as insufficient.41 Several points bear emphasis here.

First, the amount of the payment cannot be evaluated in a vacuum, without consideration

of both the risks of proceeding to trial with the inherent complexity of the legal issues presented

in this case and the material prospect that an appeal of a successful verdict might result in

another trial and potentially years of delay before farmers received any monetary relief. The

Court is familiar with these risks based on the five-year history of this litigation, which Subclass

Counsel were in a position to evaluate based on a record that includes literally millions of pages

of documents, extensive testimony, voluminous expert reports, extensive briefing of the factual

and legal issues in the case, and this Court's prior rulings. The Statement, however, makes no

mention of the risks of proceeding to trial.

Second, it was the judgment of Subclass Counsel that the $50 million settlement was he

maximum financial settlement that could reasonably be accomplished. The alternative here was

not a larger financial settlement, but trial of this matter to verdict, with the risks and potential for

substantial delay, including inevitable appeals.

Third, the proposed settlement for $50 million resolves claims against DFA/DMS for

substantially more than the amount ($30 million) that the Court approved as a fair and reasonable

settlement of the claims against Dean Foods. That settlement resulted in unusually high claims

rate, evidencing the significance of this monetary relief to the Subclass.

Fourth, together with the prior Dean settlement, a $50 million settlement with DFA/DMS

" Subclass Representatives calculate that $50 million is about "l/600th" of the value of milk
pooled on Order 1 during the class period. While this calculation appears inaccurate, the
relevant issue is not the relation of the amount of the settlement to the underlying price of the
product or commodity, but the relation of the amount of the settlement to the damages claimed
and the risks of proceeding to trial.
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means the total settlement of the claims in this case will now amount to $80 million42 or, as

noted above, about 25% of the single damages that could be claimed by the Subclasses at a trial.

These are, of course, issues for evaluation by the Court in connection with a fairness

hearing. For present purposes, however, the financial terms of this settlement clearly meets the

test of "fall[ing] within the range of possible approval," July 9, 2014 Order at 8; see also Dean

Preliminary Order at 4, and support preliminary approval and notice of the proposed settlement

to the Subclasses.

C. Scope of the Settlement Subclasses

Subclass Representatives object that the proceeds of the settlement should be distributed

to farmers who produce milk outside Order 1 but pool milk with Order 1. As the Court is aware,

the Subclasses certified by the Court do not include farmers outside Order 1. Subclass Counsel

negotiated the proposed settlement on behalf of the members of the Subclasses actually certified

by the Court and represented by counsel Moreover, expanding the Subclasses would dilute the

recovery for the members represented by Subclass counsel. It is often the case that a class could

be more broadly defined or parties outside a defined class could claim damages - indeed, the

Court already considered and rejected claims by farmers outside Order 1 (Maine fanners) that

they should be allowed to participate in the Dean settlement.43 The proposed settlement was

negotiated on behalf of the Subclasses certified by the Court and that was the appropriate way to

proceed (and it should be noted that if this matter proceeded to trial, farmers outside Order 1

would not be entitled to any recovery).

42 The largest reported jury verdict in this district since 2001 (the time reported) is
$2,522,193. See Ex. N.

See Dean Preliminary Order at 8-9. In its Order, the Court noted that farmers outside
Order 1 could pursue their own claims, which remains the case.
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D. Equitable Relief

Subclass Representatives object to various aspects of the equitable relief. The fact that

they would prefer even more equitable relief does not mean the proposed settlement is

inadequate, or that any additional relief could be obtained even if the matter proceeded to trial.

In this regard, it is noteworthy that the proposed settlement achieves results - both financial and

equitable - that no state or federal authority has sought or accomplished.

Among other things, the proposed settlement prohibits Settling Defendants from entering

or maintaining "any agreement, or understanding, written or unwritten, with any cooperative that

limits or restricts any form of solicitation of milk supplies from dairy farmers, including but not

limited to any agreement that restricts contacting or approaching dairy farms to offer more

favorable financial terms, services or other terms or conditions." Ex. A, Agreement at ^ 7.3(j).

This provision specifically addresses conduct that the Court identified as a principal concern.

Subclass Representatives object that this provision merely prohibits conduct that is

already unlawful. Although Defendants likely would dispute that position at trial (and argued

such conduct should be judged under the Rule of Reason), even if the Subclasses were to prevail

at trial, it is uncertain whether the Court would impose injunctive remedies dealing with this

business conduct by Defendants, monitor that conduct, and enforce the remedies over time.

While Subclass Representatives are critical of the time period of the conduct remedies, the

period extends through December 31, 2016, see id. at \, and was a negotiated term,

reflecting a compromise by the respective sides. As discussed above, the proposed agreement

also provides substantial disclosure of the record developed in this case - including facts relating

to non-solicitation - enabling state and federal antitrust authorities to take additional enforcement

action, now or in the future, if they consider that warranted.

Additionally, the settlement agreement provides that DFA and DMS cannot enter any new
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FSAs during the term of the settlement, but preserves the right to renew existing agreements

(there was a dispute among the parties during the litigation regarding the percentage of the

market encompassed by existing agreements; this agreement prevents Defendants from adding to

its market share by precluding new agreements during the time period covered by the

settlement). This is a compromise on an issue that was disputed by the parties, with DFA/DMS

taking the position that these agreements are lawful. A consequence of the settlement will a so

be substantial disclosure of the existence of these agreements, both to DFA's Board of Directors

(as requested by the Subclass Representatives) and farmer members upon request, and also to the

public and state and federal law enforcement authorities pursuant to the disclosure provisions

discussed below.

Subclass Representatives also object that the provision allowing DFA cooperatives and

affiliates to terminate their relationships with DFA or DMS upon no more than ninety days'

notice without penalty expires at the end of the settlement term (December 31, 2016). But that

provides ample time for any such cooperative or affiliate to exercise this option.

The proposed settlement agreement imposes certain disclosure requirements to increase

the transparency of DFA's financial transactions to its members and ensure that DFA financial

reports are subject to reasonable and independent auditing requirements. See id at U 7.3(g). This

goal could almost certainly be accomplished only through the proposed settlement.

The same is true of provisions addressing whether DFA/DMS operate in a sufficiently

democratic manner (i.e., provisions relating to DFA voting procedures). There is little prospect

that such relief could be ordered even at the conclusion of a successful antitrust trial. Thus,

while the Subclass Representatives might prefer stronger corporate governance provisions, the

proposed settlement's requirements that DFA's Northeast Area Council undertake a review of
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these issues and any changed recommended by the NEAC will be implemented by DFA, is more

than could be accomplished at trial. In short, the settlement represents the best, and in all

likelihood the only, way to further the goals conveyed by the Subclass Representatives.

Finally, the proposed settlement agreement provides a non-retaliation provision,

requested by Subclass Representatives, that prohibits any form of retribution by DFA/DMS.

Aside from their issues with a few of the many forms of structural relief offered by the

proposed settlement, Subclass Representatives' objections do not state other equitable terms that

should have been imposed. During the course of the litigation, Subclass Counsel solicited

potential forms of equitable relief from Subclass Representatives and negotiated those terms with

DFA/DMS to the maximum extent possible. DFA/DMS also vigorously opposed any further

relief. The alternative to the negotiated terms would be no settlement at all. In short, the

settlement represents the best, and in all likelihood the only, way to further the conduct goals of

the Subclass Representatives.

E. Role of Objections in the Class Settlement Process

Subclass Representatives object that Subclass members have "the burden of objection" to

the proposed settlement. That is, however, the normal process contemplated by Rule 23 and is

consistent with the process this Court approved for the Dean settlement.

F. Disclosure of Defendants' Documents

Subclass Representatives object that the issue of disclosure of documents in the litigation

is left to the whim of DFA. That is incorrect. Paragraph 7.3(e) of the proposed settlement

provides:

Settling Defendants agree not to oppose a request by Subclass Counsel to unseal
and release materials submitted to the Court, including briefs and the documents
that provided the source for supporting exhibits, filed with the Court in
connection with Plaintiffs' motion for certification of subclasses (Court Docket
No 388) and Defendants' motion for summary judgment (Court Docket No. 479),
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to the extent the disclosure of such documents is not prohibited by Settling
Defendants' obligations to third parties.

Thus, Settling Defendants relinquish the right to object to public disclosure of any of these

materials, other than documents they are prohibited from disclosing due to obligations to third

parties. With respect to those documents, Settling Defendants simply preserve the right to

object, leaving Subclass Counsel free to urge that all or most of those materials should also be

disclosed (a matter within this Court's discretion).

G. Notice to the Subclasses Regarding Potential Attorneys' Fees

Subclass Representatives take issue with the attorneys' fees that counsel indicated they

would seek. But that has nothing to do with the reasonability of the proposed settlement, which

includes no agreement on the amount of attorneys' fees. The amount of attorneys' fees actually

awarded will be determined by this Court based on established legal standards.44

IV. THE PROPOSED NOTICES AND NOTICE PLAN SATISFY RULE 23

The proposed notice and summary notice have been revised to address issues previously

raised by the Court, as explained in the Subclasses' Response to Court's Order Regarding

Motion for Preliminary Approval (July 23, 2014) at 3-7 [Dkt. No. 570]. The proposed notices as

revised (see Exs. C and D) therefore satisfy Rule 23 for the reasons previously explained and

incorporated by reference. See id. Likewise, the notice plan proposed on July 1, 2014 satisfies

Rule 23 for the reasons previously explained and incorporated herein by reference. See

Because the Court will determine attorneys' fees, any suggestion to the contrary is without
merit and disproven by the five years of vigorous litigation and negotiation leading to the
proposed settlement. Moreover, courts regularly compute fees to ensure that counsel's interests
are aligned with those of the class through settlement and after trials. See, e.g., Boeing Co. v. Van
Gemert, 444 U.S. 472, 478-79 (1980) (class counsel properly awarded a percentage of the fund
created from a judgment obtained after trial); In re Payment Card Interchange Fee and Merch.
Discount Antitrust Litig., 2014 U.S. LEXIS 3351 (E.D.N.Y. Jan. 10, 2014) (providing a
graduated fee scale and explaining that multiples of lodestar are customary and appropriate
where large recoveries are created in class actions). In any event, this factor played no role in
evaluation of the proposed settlement terms.
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Subclasses' Expedited Motion for Preliminary Approval of Settlement Between Dairy Fanners

of America, Inc., Dairy Marketing Services, LLC, and Dairy Farmer Subclasses at 17-19 (July 1,

2014)[Dkt.No. 566-1].45

V. PROPOSED DATES FOR NOTICES, SETTLEMENT ADMINISTRATION,
AND FAIRNESS HEARING

Subclass Counsel propose that the Court set deadlines for dissemination of notice,

settlement administration, and the fairness hearing as follows:

Notice to Subclasses by U.S. Mail

Summary Notice published

Last day for potential Subclass members to
request permission to opt back in to the class

Last day for Subclass members to object to
the S e t t l e m e n t

Last day for Subclass members to return
claims forms (including those potential
members seeking permission to opt back in)

Class Counsel file motion for final approval
and response to any objections filed

Fairness Hearing

As soon as practicable after entry of the
Order granting preliminary approval

As soon as practicable given publication
deadlines

14 days before Fairness Hearing

14 days before Fairness Hearing

14 days before Fairness Hearing

7 business days before Fairness Hearing

December 16, 2014 (or earliest date thereafter
convenient for the Court)

CONCLUSION

The proposed settlement accomplishes financial relief unprecedented in antitrust

litigation in this district and important equitable relief that likely could never be secured at trial.

There is more than "probable cause" for preliminary approval. Dean Preliminary Order at 4.

While Subclass Counsel respect the right of Subclass Representatives to take a different view,

their concerns provide no reason to deny preliminary approval when, as here, the Rule 23

45
Subclass Counsel are available to discuss any remaining issues with the notices or notice

plan at the Court's convenience, including whether the Court desires that the notices state the
amount of expenses Subclass Counsel request.
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requirements are met. Subclass Counsel, therefore, encourage the Court to grant preliminarily

approval of the proposed settlement because it is sufficiently fair, reasonable, and in the best

interests of the Subclasses and those members should be afforded the opportunity to consider the

settlement and voice their views, along with the Class Representatives, at a fairness hearing.
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